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 1.  TIME:  8:30   CASE#: MSC17-02246 
CASE NAME: REZAPOUR  VS.  U.S. BANK 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & FOR ATTORNEY FEES 
FILED BY U.S. BANK N.A., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to expunge lis pendens filed by Defendants U.S. Bank National 
Association as Trustee for Banc of America Funding Corporation Mortgage Pass-Through 
Certificates, Series 2007-7 (“U.S. Bank”) and Nationstar Mortgage LLC d/b/a Mr. Cooper 
(“Nationstar”) (collectively, “Defendants”). This Court previously sustained a demurrer by 
Defendants to Plaintiff Ali Rezapour and Plaintiff Aurora Rezapour (collectively, “Plaintiffs”)’s 
Second Amended Complaint without leave to amend.  

That Demurrer came on for hearing on August 20, 2018; at the hearing, the Court affirmed its 
tentative ruling sustaining the demurrer to the Second Amended Complaint without leave to 
amend. Plaintiffs filed a notice of appeal of that order on September 28, 2018. Plaintiffs 
recorded a notice of lis pendens on October 1, 2018. Defendants submitted the signed judgment 
for filing the same day. Judgment was entered on October 3, 2019. Notice of entry of judgment 
was filed the same day.  

Defendants filed the instant motion on February 19, 2019. For the following reasons, the motion 
is granted. 

Request for Judicial Notice 

The Court notes that Plaintiffs’ exhibits to their Request for Judicial notice are not tabbed, in 
violation of Cal. Rules of Court, rule 3.1110, subd. (f); see also Local Rule 3.42, subd. (3). 
Plaintiffs are directed to tab their exhibits in any future filings or risk monetary sanctions. 

Plaintiffs Request Judicial notice of the order granting a TRO in this case as well as a Santa 
Clara County Recorder document. This request is unopposed. The Request is granted. Evid. 
Code §§ 452, 453. 

Jurisdiction 

As a threshold issue, Plaintiffs argue that this court lacks jurisdiction to hear the motion to 
expunge lis pendens. See Opp. at 18-20 (“this Superior Court does not have jurisdiction to hear 
a motion to expunge the lis pendens, a lis pendens recorded after the notice of appeal was 
filed.”). This argument lacks merit. 

“[T]he language and history of the lis pendens statute establish that a proceeding to expunge a 
lis pendens is collateral to an appeal from the judgment in the underlying action.” Varian Medical 
Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 191 (citing United Professional Planning, Inc. v. 
Superior Court (1970) 9 Cal. App. 3d 377, 383–386). Plaintiffs do not provide any support (and 
the Court is not aware of any) for their argument that recording a lis pendens subsequent to 
filing a notice of appeal falls outside of this collateral jurisdiction.  

Analysis 

Having prevailed on demurrer, Defendants now move to expunge the lis pendens recorded 
against the property. The lis pendens must be expunged “unless the trial court is willing to find 
that the probabilities are that its own decision will be reversed on appeal.” Mix v. Superior Court 
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(2004) 124 Cal.App.4th 987, 996. The only exception to this rule is when the trial court feels 
bound to follow a poorly reasoned or outdated appellate precedent, and thinks that the 
precedent will likely be repudiated on appeal. Id. at 995-96; see also Amalgamated Bank v. 
Superior Court (2007) 149 Cal.App.4th 1003, 1015 (“on a motion to expunge a lis pendens after 
judgment against the claimant and while an appeal is pending, the trial court must grant the 
motion unless it finds it more likely than not that the appellate court will reverse the judgment.”). 

This exception does not appear to apply in the case here. Plaintiffs’ argument that the order 
sustaining the Defendants’ demurrer is likely to be reversed is not persuasive. Plaintiffs’ primary 
argument, as best as the Court is able to discern, is that additional discovery supports their 
theory of forgery with respect to certain documents in the chain of title. However, as noted in the 
order sustaining Defendants’ demurrer, at best, the allegedly forged assignments would be 
voidable at the behest of the various parties to the assignments (which does not include 
Plaintiffs). Furthermore, there is no evidence that the allegedly forged assignments were not 
ratified. Finally, the Court notes that the Plaintiffs have not actually produced this evidence, 
merely alluded to it in their Opposition. 

Plaintiffs have failed to establish a likelihood that the judgment against them will be overturned 
on appeal. Amalgamated Bank, supra, 149 Cal.App.4th at 1015; Mix, supra (2004) 124 
Cal.App.4th at 996; see also § 405.30 (“[t]he claimant shall have the burden of proof under 
Sections 405.31 and 405.32”). As a consequence, the motion to expunge is granted. 

Attorneys’ Fees 

Defendants request $3,180.00 in attorneys’ fees and costs pursuant to California Code of 
Civil Procedure § 405.38. They have submitted the Declaration of Jamie Knauer testifying as to 
the average rate of the attorneys that participated in the preparation and prosecution of the 
motion to expunge. Knauer Decl. at ¶ 9. Mr. Knauer also testified as to the attorney time spent 
bringing the motion as well as the attorney time estimated for reply and appearing at the 
hearing. Id. at ¶ 8. 

Plaintiffs object to the declaration regarding Defendants’ fees and costs; those objections are 
overruled. The Court awards Defendants $3,120.00 in attorneys’ fees and $60 in costs for a 
total award of $3,180.00. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JPMORGAN CHASE 
HEARING ON MOTION FOR SANCTIONS AND DISMISSAL OF THIRD MOTION 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 
Before the Court is a motion for sanctions and dismissal (“Sanctions Motion”) brought by 
Defendants Suzanah Juras and Omni Financial Group LLC (collectively, “Defendants”). The 
motion is made pursuant to Code of Civil Procedure (“CCP”) § 128.7 and is directed toward 
Plaintiff Daniel Stea (“Plaintiff”)’s Motion for Summary Adjudication filed January 15, 2019 
(“2019 MSA”). The Sanctions Motion seeks “at least $10,000 in sanctions from Plaintiff and his 
attorneys jointly.” MPAs at 10:9-10.  
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Although the caption of the motion seeks dismissal of Plaintiff’s motion for summary 
adjudication, there does not appear to be any such request in the briefing itself. The Court is not 
aware of any authority that would permit dismissal of a motion for summary judgment pursuant 
to Code of Civil Procedure § 128.7. The plain language of the statute provides that a sanction 
under this section “may consist of, or include, directives of a nonmonetary nature, an order to 
pay a penalty into court, or, if imposed on motion and warranted for effective deterrence, an 
order directing payment to the movant of some or all of the reasonable attorney’s fees and other 
expenses incurred as a direct result of the violation.” CCP 128.7(d). There is no provision for 
taking a motion off calendar as a sanction under this section. 

Evidentiary Objections 

Defendants’ objections to the Levy Declaration: 

Objection 1: overruled. 

Defendants’ objections to the Stea Declaration: 

Objection 2: overruled.  

Objection 3: overruled. 

Analysis 

The Defendants’ argument for sanctions under CCP § 128.7 is predicated on their argument 
that the 2019 MSA is a procedurally improper motion for reconsideration under CCP § 1008. 
Defendants argue that sanctions are warranted because the 2019 MSA fails to meet the 
requirements of CCP § 1008.  

The function of sanctions under CCP § 128.7(d) is to deter frivolous filings, not to punish parties. 
Barnes v. Department of Corrections (1999) 74 Cal.App.4th 126, 133. Defendants’ essential 
argument appears to be that the MSA is frivolous because it fails to meet the requirements of 
CCP § 1008.  

Plaintiff argues that the Court has inherent power to rule on a second motion for summary 
adjudication even in the absence of new facts or new law. See Opp. at 6-7 (citing Le Francois v. 
Goel (2005) 35 Cal.4th 1094). In Le Francois, the California Supreme Court held that § 1008 
“do[es] not limit a court's ability to reconsider its previous interim orders on its own motion,” even 
while it “prohibit[s] a party from making renewed motions not based on new facts or law … .” Id. 
at 1096-97. At the same time, Plaintiff argues that there are several new, material facts which 
justify the 2019 MSA. Specifically, counsel for Plaintiff avers that “two foreclosures were started 
by Omni/Trustee and Plaintiff’s monetary interest in the payment of the Feuille Notes was 
revealed.” Levy Decl. at ¶ 7. 

The 2019 MSA falls within the bounds of reasonably zealous advocacy. The 2019 MSA is not 
objectively frivolous; whether it truly lacks merit is better decided on the motion itself rather than 
a motion for sanctions. 

The motion for sanctions is denied. 
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 3.  TIME:  9:00   CASE#: MSC17-00018 
CASE NAME: TEJEDA VS. BLACKHAWK 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY GENIE INDUSTRIES, INC. 
* TENTATIVE RULING: * 
 
          Defendant Genie Industries, Inc.’s Motion for Summary Judgment, or in the Alternative, 

Summary Adjudication is granted.   

 The Proof of Service indicates that Plaintiffs were served by “Hand Delivery” on 

September 21, 2019.  The motion is unopposed according to the Court’s Docket. 

Defendant Genie Industries, Inc. brings this motion for summary judgment/adjudication 

on the grounds: (1) it acted reasonably in its design of the Genie Pro-Tech Scaffold, meeting all 

applicable industry standards and regulations, and is therefore not liable as a matter of law and 

(2) Genie met its standard of care in designing and distributing the Genie Pro-Tech scaffold and 

is therefore not negligent as a matter of law. 

  “[A]” product is defective in design either (1) if the product has failed to perform as safely 

as an ordinary consumer would expect when used in an intended or reasonably foreseeable 

manner, or (2) if,… the benefits of the challenged design do not outweigh the risk of danger 

inherent in such design. In addition, we explain how the burden of proof with respect to the latter 

"risk-benefit" standard should be allocated.” (Barker v. Lull Engineering Co. (1978) 20 Cal.3d 

413, 418.)   “The crucial question in each individual case is whether the circumstances of the 

product's failure permit an inference that the product's design performed below the legitimate, 

commonly accepted minimum safety assumptions of its ordinary consumers. (Soule v. General 

Motors Corp. (1994) 8 Cal.4th 548, 568-569.)    

Defendant Genie submitted evidence that the scaffolding was not defective. The motion 

is supported by following evidence:  Declaration of Richard Curtin, Director of Product Safety for 

Terex Corporation, who has experience with the scaffolding sold Genie Industries, Inc.  In his 

opinion, the Genie Pro-Tech scaffolding met all pertinent industry standards.  He opined the 

scaffolding, when used in a manner consistent with regulations, instructions and warnings, is 

safe and presents no risk of injury or damage when used as intended.   

 Defendant also submitted the Declaration of Paul W. Gantt, an experienced safety 

engineer and board certified safety professional.  He inspected the scaffolding and opined the 

scaffolding was a high quality model and safe to operate, if used properly, by trained operators. 

  Defendants submitted evidence sufficient to shift the burden to Plaintiffs. Plaintiffs failed 

to submit any evidence to raise a triable issue of material fact.  Defendants’ motion for summary 

is therefore granted.   
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 4.  TIME:  9:00   CASE#: MSC17-00018 
CASE NAME: TEJEDA VS. BLACKHAWK 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY TIMOTHY McGRANE, BEHRING GLOBAL EDUCATION FOUNDATION 
* TENTATIVE RULING: * 
 
            Defendant Timothy McGrane and Behring-Hoffman Education Foundation’s Motion for 
Summary Judgment is denied.   
 
            Defendants’ motion for summary adjudication is granted as to the claim for punitive 
damages and denied as to causes of action for negligence, premises liability and Mrs. 
Tejeda’s loss of consortium claim.       
 
 
Background Facts 
 
 Plaintiff Jose Jesus Tejeda was employed as banquet server of Scott’s Seafood 
Restaurant when he sustained serious injuries, as a result of a fall, on October 9, 2015, at the 
Blackhawk Automotive Museum in Danville.  Scott’s Seafood Restaurant had a contract to 
provide catering services for events held at the Blackhawk Museum.  Blackhawk Museum is 
owned and operated by Defendant Behring Global Education Foundation. Defendant Timothy 
McGrane was the executive director of the Museum at the time of the accident.  (Defendants 
collectively referred to as “Museum Defendants.”) 
 
 On the day of the accident Plaintiff was standing on the Genie Pro Tech scaffolding to 
install string lights in the ceiling.  Plaintiff Jose Jesus Tejeda fell approximately 12 to 15 feet 
when the rolling scaffolding that he was standing on tipped over and/or collapsed.  Prior to the 
accident, a scissor lift had been used to change the event lighting.  However, the scissor lift had 
leaked some fluid and there was concern the weight of the scissor lift might damage the marble 
floors.  Plaintiffs allege Blackhawk refused to permit the use of a scissor lift and dictated the use 
of the ProTech rolling scaffolding owned by Museum Defendants and erected by Blackhawk 
employees.  The scaffolding had been erected without the outriggers needed to stabilize it for 
the height.   
   
 Plaintiffs’ First Amended Complaint alleges negligence; premises liability; products 
liability; loss of consortium by Plaintiff’s wife, Roseli Tejeda; and a claim for punitive damages.    
 
Standard of Review 
 
   “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
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 “[T]he party moving for summary judgment bears an initial burden of production to make 
a prima facie showing of the nonexistence of any triable issue of material fact; if he carries his 
burden of production, he causes a shift, and the opposing party is then subjected to a burden of 
production of his own to make a prima facie showing of the existence of a triable issue of 
material fact.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  The 
defendant may make such a showing by demonstrating “that the plaintiff does not possess, and 
cannot reasonably obtain, needed evidence.” (Id. at p. 854.) “If the defendant fails to meet this 
initial burden [of production], it is unnecessary to examine the plaintiff's opposing evidence; the 
motion must be denied.” (Zoran Corp. v. Chen (2010) 185 Cal.App.4th 799, 805.)  
 
 
Motion 
 
             Defendants Timothy McGrane and Behring Global Education Foundation (collectively, 
“Museum Defendants”) move for summary judgment/summary adjudication on the ground the 
Privette doctrine bars the negligence and premises liability claims against Museum Defendants.  
  
  Defendants argue that even if Plaintiffs can show that the Museum Defendants 
maintained some general oversight over the property and Scott’s Seafood’s work, Plaintiffs 
cannot offer any facts to dispute that Museum Defendants did not: (1) specify to Scott’s Seafood 
safety precautions; (2) did not retain control over the property for Scott’s respective scope of 
work; (3) direct or control the means and manner on how Scott’s employees’ worked; (4) 
promise to undertake particular safety measures; (5) affirmatively contributed to Plaintiff’s injury; 
and (6) supply Scott’s Seafood with unsafe or defective equipment for its employee’s use on the 
property. (UMF Nos. 11-13; 16-19.) 
 
 Furthermore, Museum Defendants argue any duty for workplace safety was delegated to 
Scott’s Seafood. The Supreme Court stated in SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 
Cal.4th 590, “By hiring an independent contractor, the hirer implicitly delegates to the contractor 
any tort law duty it owes to the contractor's employees to ensure the safety of the specific 
workplace that is the subject of the contract. That implicit delegation includes any tort law duty 
the hirer owes to the contractor's employees to comply with applicable statutory or regulatory 
safety requirements.” (SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 Cal.4th 590, 594.)     
Plaintiffs oppose the motion on the grounds Defendants failed to meet their initial burden and 
the Privette rule is inapplicable.   
 
 
Defendants’ Initial Burden 
 
 “[T]he party moving for summary judgment bears an initial burden of production to make 
a prima facie showing of the nonexistence of any triable issue of material fact…” (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Plaintiffs allege negligence and premises 
liability.  To support their motion, Museum Defendants presented evidence that the written 
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contract between Scott’s Seafood Restaurant and the Museum Defendants did not require that 
Scott’s employees use the rolling scaffold (UMF No. 11 and corresponding evidence) and that 
the managers of Scott’s asked their own employees to use the rolling scaffold (UMF No. 12).  
Defendants also presented evidence that no employee and no manager from Scott’s ever asked 
the Museum Defendants to train anyone as to how to operate or use the rolling scaffold.  (UMF 
No. 13.)   Finally, the rolling scaffold was of high quality and contained no defects. (UMF No. 16 
and 18.)   
 
 In the Opposition, Plaintiffs argue Defendants’ undisputed facts focus on what Scott’s 
Seafood should have done and do not establish that the Museum Defendants were not 
negligent.  The Court agrees.  Defendants’ initial production evidence failed to make a prima 
facie showing that there are no triable issues of material fact as to Museum Defendants’ 
negligence or premises liability.  As Plaintiffs have argued, the relevant issue is whether the 
scaffold was defective in the configuration as provided to Scott’s Seafood because there were 
no stabilizers and whether this affirmatively contributed to Plaintiff’s injuries.  The evidence 
presented by Defendants has not addressed these issues.    
 
  “‘[A] plaintiff resisting a motion for summary judgment bears no burden to establish any 
element of his or her case unless and until the defendant presents evidence either affirmatively 
negating that element (proving its absence in fact), or affirmatively showing that the plaintiff 
does not possess and cannot acquire evidence to prove its existence. [Citations.]’”  (Cheal v. El 
Camino Hospital (2014) 223 Cal.App.4th 736, 741.)   
 
 Although, the Court believes Defendants have not shifted the burden, the Court notes 
Plaintiffs presented evidence sufficient to raise a triable issue of fact as to Defendants’ liability 
for negligence and premises liability.  Plaintiffs presented the following: The scaffold was 
assembled and controlled by Blackhawk. On the day of the accident, the scaffold was already 
assembled with an upper platform height of 128 inches. (PUMF No. 4)  Rolling and tower 
scaffolds are limited in height to 3 times the minimum base dimension.  (PUMF No. 5; Decl. of 
Gerald Fulgham.) In this configuration, without guys or braces, outriggers shall be employed.  
(PUMF No. 6.)  Blackhawk did not warn Scott’s that the rolling scaffold was defective or unsafe 
if the outriggers were not installed.  (PUMF Nos. 9-12) Blackhawk, through its own employees, 
was solely responsible for the assembly and disassembly of the scaffold.  (PUMF No. 25)  
Scott’s employees were not allowed to change or reconfigure the scaffold. (PUMF No. 26.)   
Additionally, one of the documents offered in support of Museum Defendants’ motion and 
Defendants’ UMF No. 21, illustrates Blackhawk’s apparent negligence as to the very issue 
addressed by this motion.  The Cal-OSHA Appeals Board Decision, Exh. B to Declaration of 
Edward J. Rodzewich, found the scaffolding to be out of compliance and in violation of 8 CCR 
Section 3275.   
 
Privette Doctrine Does Not Bar Plaintiffs’ Claims 
 
   Museum Defendants argue it is undisputed that the Museum Defendants were the 
owners of the subject property and that Plaintiff was an employee of a contractor on the 
property.  Thus, Plaintiffs’ claims are barred under the Privette doctrine. 
Our Supreme Court concluded in Privette v. Superior Court (1993) 5 Cal.4th 689: 
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When an employee of the independent contractor hired to do dangerous work 
suffers a work-related injury, the employee is entitled to recovery under the 
state's workers' compensation system. That statutory scheme, which affords 
compensation regardless of fault, advances the same policies that underlie the 
doctrine of peculiar risk. Thus, when the contractor's failure to provide safe 
working conditions results in injury to the contractor's employee, additional 
recovery from the person who hired the contractor--a nonnegligent party--
advances no societal interest that is not already served by the workers' 
compensation system. Accordingly, we join the majority of jurisdictions in 
precluding such recovery under the doctrine of peculiar risk. 
  

(Privette v. Superior Court (1993) 5 Cal.4th 689, 692.)  
 
 After Privette, the Supreme Court decided Hooker v. Department of Transportation 
(2002) 27 Cal.4th 198.  In that case, a crane operator was killed when the piece of equipment 
tipped over.  Caltrans was aware the equipment was being used unsafely, but did not compel 
the subcontractor to adopt safer procedures.  The Court held Caltrans was not liable to the 
plaintiff for the failure.  “The mere failure to exercise a power to compel the subcontractor to 
adopt safer procedures does not, without more, violate any duty owed to the plaintiff.” (Hooker v. 
Department of Transportation (2002) 27 Cal.4th 198, 209.  The determining factor was whether 
the hirer’s conduct affirmatively contributed to the plaintiff’s injuries.  
  
            The Court in Hooker further stated, “Imposing tort liability on a hirer of an independent 
contractor when the hirer's conduct has affirmatively contributed to the injuries of the 
contractor's employee is consistent with the rationale of our decisions in Privette, Toland and 
Camargo because the liability of the hirer in such a case is not ‘in essence “vicarious" or 
"derivative" in the sense that it derives from the "act or omission" of the hired contractor.’ 
[Citation.]  To the contrary, the liability of the hirer in such a case is direct in a much stronger 
sense of that term.” (Hooker v. Department of Transportation (2002) 27 Cal.4th 198, 211-212, 
internal quotation marks omitted.)   
 
            Under Hooker, the issue then is whether Defendants’ furnishing of the scaffolding 
without the outriggers affirmatively contributed to Plaintiff’s injuries. Defendants’ UMFs and 
evidence have not addressed this issue.  
 
            In the Opposition, Plaintiffs argue that instead of the relying on the bar of the Privette 
doctrine, the facts of this case dictate the Court should instead should look to an exception to 
the Privette doctrine set forth in McKown v. Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219. In 
McKown, the Supreme Court held that Wal-Mart could be liable to plaintiff McKown, an 
independent contractor’s employee, hired to install sound systems, which required running wires 
and installing speakers in the store’s ceiling.  The employee was injured while using a defective 
forklift that Wal-Mart had supplied.  The forklift that Wal-Mart employees furnished was missing 
one of the chains securing the extension to the forklift. McKown was aware the chain was 
missing but after discussion with his colleague decided to use the forklift with the missing chain.  
While McKown was working on the platform, the platform hit a ceiling pipe, disengaged from the 
extension, and McKown fell about 12 to 15 feet to the floor. 
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             The Court in McKown held, “…when a hirer of an independent contractor, by negligently 
furnishing unsafe equipment to the contractor, affirmatively contributes to the injury of an 
employee of the contractor, the hirer should be liable to the employee for the consequences of 
the hirer's own negligence.” (McKown v. Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, 225.) 
This Court agrees the facts of McKown closely align with the case at bar. Here, it is undisputed 
Blackhawk supplied scaffold, without outriggers, for use by Scott’s employees.  As discussed 
above, Plaintiffs presented evidence that Museum defendants were solely responsible for the 
assembly and disassembly of the scaffold.   
 
                Moreover, Plaintiffs submitted the declaration of Gerald Fulghum, a Safety Engineer 
and board-certified safety professional who declares the rolling scaffold, as configured, was 
patently unsafe for its intended use.  (Fulghum Decl., ¶10(l).) According to Fulghum, rolling and 
tower scaffolds are limited in height to 3 times the minimum base dimension, or be provided with 
guys or braces.  The scaffold provided by Blackhawk was 80 inches long, 30 inches wide and 
an upper platform height of 128 inches.  Cal-OSHA Regulations require that the maximum work 
level height shall not exceed 3 times the least base dimension below the platform.  Where the 
base does not meet the dimension, outriggers/stabilizers shall be employed.  (Fulghum Decl., 
¶19(f).)   
 
               Additionally, Blackhawk’s then director, Defendant Tim McGrane, testified (Cal-OHSA 
hearing) that Blackhawk’s personnel did not use the scaffold without the outriggers attached.  
(PUMF 29.)  Mr. McGrane also testified that he did know whether any Blackhawk personnel told 
Scott’s to use the outriggers, but he did not do so himself.  He also was aware that Scott’s used 
the scaffold without the outriggers.  (Cal-OSHA Appeals Board Decision, p.3, Plaintiff’s RJN, 
Exhibit 1.) 
 
             The tort liability of the hirer is warranted by the hirer's own affirmative conduct. The rule 
of workers' compensation exclusivity ‘does not preclude the employee from suing anyone else 
whose conduct was a proximate cause of the injury’ (Privette, supra, 5 Cal. 4th at p. 697), and 
when affirmative conduct by the hirer of a contractor is a proximate cause contributing to the 
injuries of an employee of a contractor, the employee should not be precluded from suing the 
hirer. Hooker v. Department of Transportation (2002) 27 Cal.4th 198, 213-214.  Plaintiffs’ 
evidence raises triable issues of material fact as to whether Defendants’ conduct affirmatively 
contributed to Plaintiff’s injuries.  Therefore, Museum Defendants’ motion for summary 
adjudication of the negligence cause of action and the premises liability cause of action 
is denied. 
  
Loss of Consortium Claim 
 
  Plaintiff’s wife, Roseli Tejeda, brings a cause of action for loss of consortium.  Roseli’s 
claim is derivative of Jose Tejeda’s negligence and premises liability claims.  Plaintiff Jose 
Tejeda’s claims survive the motion for summary adjudication.  Since, Mr. Tejeda’s claims 
survive, Defendants’ motion failed to dispose of Mrs. Tejeda’s consortium claim.   
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Punitive Damages 
 
 The factual basis of Plaintiffs’ claim for punitive damages is that “Defendants were aware 
of the probable dangerous consequences of replacing the scissor lift with the protect scaffolding.  
Defendants were aware of the probable dangerous consequences of failing to provide and/or to 
secure the outriggers.  Defendants argue the conduct does not rise to the level of despicable 
conduct.   
 
               Plaintiffs argue that Defendants have not shifted the burden.  Plaintiffs argue the Cal-
OSHA appeals board decision provides a roadmap and evidentiary basis for why punitive 
damages are warranted.  Blackhawk (Museum Defendants) had complete control over the 
scaffold, did not tell Scott’s about the outriggers, and would not allow Scott’s to modify the 
scaffold after assembly by Blackhawk.  Plaintiffs argue this shows complete an utter disregard 
for the safety of Scott’s employees using the equipment they supplied. 
 
              “In California, malice is the basis for assessing punitive damages for nonintentional 
conduct; that is, acts performed without intent to harm.”  (Ford Motor Co. v. Home Ins. Co. 
(1981) 116 Cal.App.3d 374, 381.) Conduct is malicious “when a party intentionally performs an 
act from which he knows, or should know, it is highly probable that harm will result.” (Ibid.) 
“For plaintiffs attempting to prove malice by showing a "conscious disregard" of their rights as 
opposed to an actual intent to harm, the Act [Civil Liability Reform Act of 1987] imposed 
additional requirements of "despicable" and "willful" defense conduct.” (College Hospital Inc. v. 
Superior Court (1994) 8 Cal.4th 704, 713.) The Supreme Court in College Hospital Inc. v. 
Superior Court (1994) 8 Cal.4th 704, 725 stated, “Used in its ordinary sense, the adjective 
"despicable" is a powerful term that refers to circumstances that are "base," "vile," or 
"contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) As amended to include this word, 
the statute plainly indicates that absent an intent to injure the plaintiff, "malice" requires more 
than a "willful and conscious" disregard of the plaintiffs' interests. The additional component of 
"despicable conduct" must be found.” (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 
704, 725.)    
 
 As amended, malice, based upon a conscious disregard of the plaintiff's rights, requires 
proof that the defendant's conduct is ‘despicable’ and ‘willful.’ The statute's reference to 
‘despicable conduct’ represents ‘a new substantive limitation on punitive damage awards.’ 
(College Hospital, Inc. v. Superior Court, supra, 8 Cal.4th at p. 725.)”  (Lackner v. North (2006) 
135 Cal.App.4th 1188, 1211.)   
   
             Defendants presented evidence that Scott’s scissor lift was not functioning and 
Blackhawk suggested use of scaffolding.  (Deposition of Timothy McGrane, 19:5-11, Exh. K, to 
Decl. of Rodzwich.)  Scott’s made the decision to discontinue use of their scissor lift.  (McGrane 
Depo., 22: 9-14.)  As to the outriggers, Defendants presented evidence they were moved to 
storage because they had been left out in the public event area and that Scott’s employees 
knew where the outriggers were located and had access to the storage area.  (McGrane Depo. 
52:9-25.)  
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           Plaintiffs failed to raise a triable issue of fact as to whether the conduct rises to the level 
of despicable conduct.  The motion for summary adjudication of the claim for punitive damages 
is therefore granted. 
 
 
Plaintiffs’ Objection to Evidence 
 
 Plaintiff’s objections do not conform to Cal. Rules of Court, Rule 3.1354.  Plaintiff objects 
to the facts, not the specific material evidence submitted to support the fact.  To the extent 
Plaintiffs dispute the facts in the Separate Statement of Undisputed Material Facts, Plaintiffs 
should have provided evidence to support their position.  CRC, Rule 3.1350(f).  
 
 
Plaintiffs’ Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(d), Plaintiffs requested the court to take judicial notice 
of the Final Decision, In the Matter of the Appeal of Behring-Hofman Educational DBA 
Blackhawk Museum, et al., Inspection No. 1115442. 
 The unopposed request is granted.   
 
Defendants’ Objections to Declaration of Gerald Fulghum 
Objection 1:  Entirety of the Declaration of Fulghum—Overruled.  Plaintiff’s expert reviewed 
information other than the Appeals Board Decision to form the basis of his opinion. 
 
Objection 2:  Page 6, Paragraph 10, Subsections (a) through (f)—Sustained as to subsections 
(a)-(d).  Overruled as to Subsections (e) and (f).  The height of the scaffold and regulations are 
information available from sources other than the Appeals Board findings. 
 
Objection 3:  Page 7, Paragraph 10, Subsections (h) through (m)—Sustained. Hearsay. 
Findings of Appeal Board 
 
Objection 4:  Page 9, Paragraph 10, Subsections (p) and (q)—Sustained. Hearsay. Findings of 
Appeal Board. 
 
Objection 5:  Page 10, Lines 16-18—Overruled.    
Objection 6:  Pages 4-5, Paragraph 9—Overruled. 
Objection 7:  Page 7, Lines 23-24, Subsection (l):  Overruled. 
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 5.  TIME:  9:00   CASE#: MSC17-00134 
CASE NAME: DELEON  VS.  EH & BG INVESTMENTS 
HEARING ON MOTION FOR RECONSIDERATION RE MOTION TO SET ASIDE DEFAULT 
FILED BY EH & BG INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
 Defendant EH&BG Investment’s motion for reconsideration is denied.  The court 

previously set aside the default judgment because it was excessive.  This motion, however, 

requests that the court reconsider the default itself.  Defendant asserts that the supplemental 

declaration of Luis Garcia provides that new or different facts, circumstances or law required by 

CCP Section 1008.  The new declaration by Mr. Garcia states, in relevant part:  

1. I previously executed a declaration on December 19, 2018, a copy of which is 
attached hereto as Exhibit F.  In doing so, I intended to communicate that I was not 
previously served with Exhibits A-E (Statements of Damages) to the Declaration of 
Mario Rosales, dated December 18, 2018, copies of which are attached hereto. 

 

2. If called as a witness in this matter, I would testify that I was never served with the 
documents attached hereto as Exhibits A-E.   

 

 Mr. Garcia previously testified:  “I have reviewed Exhibits A-E to the Declaration of Mario 

Rosales, dated December 18, 2018.  Until I was provided a copy of these documents recently 

by Attorney Williams Reeves, I do not recall seeing these documents before and do not show 

that I ever received copies at any time before they were provided to me by Attorney 

Reeves.  Given this, I do not believe that Exhibits A-E were served on me or personally 

delivered to me.” 

 This “stronger” restatement by the agent for service of process is not sufficient to create 

a new or different fact or circumstance under CCP Section 1008.  

 In Reply, Defendant asks that the court use its inherent power to set aside the default, as 

the “law abhors a forfeiture,” and the judgment is void for lack of personal service of Plaintiff’s 

Statement of Damages.  See People v. Indiana Lumbermens Mutual Insurance Co. (2010) 190 

Cal.App.4th 823, 830; see also CCP Section 425.11; Stevenson v. Turner (1979) 94 Cal.App.3d 

315, 319.   

 The court is inclined to do so.  In reconsidering this matter, the court finds itself unable to 

determine from the competing declarations of the agent for service of process, the process 

server and Mr. Pappas whether the default judgment is void as a matter of law for failure to 

properly serve the Statement of Damages.  See Heidary v. Yadollahi (2002) 99 Cal.App.4th 857, 

862. A void judgment must be set aside regardless of the merits of the underlying action.  See 

Peralta v. Heights Medical Center, Inc. (1988) 485 U.S. 80, 86-87.  Given the circumstances 

herein, including the court’s previous decision to set aside the default judgment as excessive, 
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the court uses its inherent power to change its decision and now sets aside the entire default so 

that the case can be heard on the merits. 

  

 6.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA VS. SCOTT'S SPEED 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARLOS SILVEIRA 
* TENTATIVE RULING: * 
 

Plaintiff Carlos Silveira’s motion for summary judgment and adjudication is denied.  

As an initial matter, the Court notes that both sides fell short in providing citations and 

discussion of the relevant legal authorities. (See, CRC 3.1113(b).) Plaintiff provided a few 

citations, but failed to provide sufficient citations and corresponding legal discussions for several 

of his causes of action. Not to be outdone, Defendant provided no legal citations in his 

opposition.  

There are triable issues here as to the amount of damages. Plaintiff says in his 

declaration that he paid a total of $97,538.39 to the Defendants. (Silveira Decl. ¶5.) Plaintiff 

included a document, which includes the dates that he said he made the payments, but it is not 

clear when the document was created or what information was used to create it. (Silveira Decl. 

¶11, Ex. C.) Defendant states that the payment amounts provided by Plaintiff do not match 

those on Scott’s Speed and Custom, LLC’s invoices. (Dees Decl. ¶16; see also, disputed fact 

23.) There are no invoices, receipts or checks provided by either side.  

Plaintiff also claims that his car will need to be acid dipped, which will cost over $60,000. 

(Silveira Decl. ¶¶10 & 11, Exs. A & B.) According to Plaintiff, the acid dipped process is needed 

because only a partial undercoat was done by the Defendant. (Silveira Decl. ¶ 9.) Defendant 

says the acid dipped process is not needed. (Dees Decl. ¶17; see also disputed fact 24.) Thus, 

there is a dispute fact as to whether the cost of acid dipping should be part of Plaintiff’s 

damages.  

Because there are a triable issues as to the amount of damages the Court cannot grant 

summary judgment or summary adjudication as to any of Plaintiff’s causes of action.  

The Court notes that while this motion was not granted, there are several issues in this 

case that have been deemed admitted pursuant to the Court’s discovery order. The parties 
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should be prepared to discuss what issues can be stipulated to during the upcoming issue 

conference, especially given the discovery order in this case.  

Evidentiary Matters 

Plaintiff’s objection to the declaration of Scott Dees is overruled. Plaintiff objects to Dees 

declaration based upon Evidence Code sections 701 and 702. Plaintiff’s argument is that since 

Dees has a guardian ad litem to represent him, Dees cannot testify as a witness. Plaintiff is 

incorrect. Under section 701, a person can be disqualified as a witness if they are “(1) Incapable 

of expressing himself or herself concerning the matter so as to be understood, either directly or 

through interpretation by one who can understand him; or (2) Incapable of understanding the 

duty of a witness to tell the truth.” Plaintiff has not shown that either requirement has been met 

here. Section 702 requires that a witness testify about matters that he has personal knowledge 

of. Defendant has personal knowledge to testify about his interactions with Plaintiff.  

Plaintiff’s reliance on the guardian ad litem application and appointment is misplaced. 

Plaintiff failed to cite to any relevant legal authority that holds an individual with a guardian ad 

litem cannot testify. For this reason alone, Plaintiff’s argument fails. In addition, the standard for 

determining competency to testify under Evidence Code section 701 and for appointing a 

guardian ad litem under Code of Civil Procedure section 372(a)(1) are different.  

The Court need not rule on Plaintiff’s other objections to evidence as they were not 

material to this ruling. (Code of Civil Procedure § 437c(q).)  

Plaintiff’s request for judicial notice of the discovery order, Defendant’s guardian ad litem 

application and the order appointing a guardian ad litem application are denied as unnecessary. 

These documents are all part of the Court’s file in this case. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02014 
CASE NAME: ESTANTE VS. WALGREENS 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY WALGREENS CO. 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC17-02014 
CASE NAME: ESTANTE VS. WALGREENS 
HEARING ON OSC RE: WHY THE CASE SHOULD NOT BE DISMISSED FOR 
FAILURE TO APPEAR AT CMC 3/12/19 & PROSECUTE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-02014 
CASE NAME: ESTANTE VS. WALGREENS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS ORINDA ACADEMY 
HEARING ON MOTION FOR PROTECTIVE ORDER RE SPECIAL INTERROGATORIES 
FILED BY ORINDA ACADEMY, et al. 
* TENTATIVE RULING: * 
 
Appear to discuss the appointment of a Discovery Referee pursuant to CCP §639. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00694 
CASE NAME: PLEASANTON READY MIX VS. KUMAR 
HEARING ON MOTION TO VACATE DEFAULT JUDGMENT 
FILED BY ANIL KUMAR 
* TENTATIVE RULING: * 
 

Defendant Anil Kumar’s motion to vacate default and default judgment is continued to 

May 16, 2019. The Court requires supplemental information from Defendant.  
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In Defendant’s declaration it states that he is attaching a proposed answer, but none was 

attached. The Court cannot grant this motion until there is a proposed answer or other 

responsive pleading. This issue, however, may be remedied in a supplemental declaration.  

Defendant’s declaration also fails to explain when he learned about this lawsuit. 

However, in his memorandum the Defendant states that he did not learn about this lawsuit until 

February 10, 2019. Information about when and how the Defendant learned of this lawsuit 

needs to be included in a declaration. This issue too, may be remedied in a supplemental 

declaration. 

Therefore, Defendant is ordered to file and serve a supplemental declaration on or 

before April 24, 2019. That declaration shall state under penalty of perjury when Defendant 

learned about this lawsuit, how he learned about it. The declaration may also include any other 

facts related to when Defendant learned of this lawsuit and what he did after learning of the 

lawsuit. Finally, the declaration shall attach a proposed answer or other responsive pleading. 

Defendant may also file and serve a supplemental memorandum of no more than 5 pages 

double spaced.  

Plaintiff may then file and serve a supplemental response of no more than 5 pages 

double spaced to Defendant’s supplemental declaration on or before May 8, 2019.   

A new tentative ruling will be available from the Court’s website at 1:30pm on the Court 

day before the hearing. If either side wishes to contest the new tentative ruling they must notify 

the Court and opposing side before 4pm on the day the tentative ruling is issued.  

Finally, the Court reminds the parties that they must file a proof of service that shows all 

documents filed with the Court have also been served on the opposing party. In addition, if a 

party is represented by an attorney, the attorney, rather than the party, should be served with 

the documents. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00843 
CASE NAME: MECHANICS BANK VS. OLIVER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Vacated.  Bankruptcy filed. 
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14.  TIME:  9:00   CASE#: MSC18-00933 
CASE NAME: WELLS FARGO BANK VS. BUICH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK  
* TENTATIVE RULING: * 
 
Continued to April 25, 2019 at 9:00 a.m. per agreement of counsel. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00933 
CASE NAME: WELLS FARGO BANK VS. BUICH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to April 25, 2019 at 9:00 a.m. per agreement of counsel. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01413 
CASE NAME: FONG VS. MA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

17.  TIME:  9:00   CASE#: MSC18-01413 
CASE NAME: FONG VS. MA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY JIANMIN MEN 
* TENTATIVE RULING: * 
 

This motion was specially brought by Defendant Jianmin Men.  The motion was on 

calendar on January 1, 2019.  It was granted.  The court ruled:  “It is undisputed that Mr. Men 

has not lived at 3012 Deer Meadow since he returned to China in March of 2017.  That resident 

is not his “dwelling” and therefore service was improper. “ 

The matter was continued to April 11, 2019.  To the extent there remained further issues 

on the motion to quash, Plaintiff filed a dismissal of the complaint, without prejudice, as to 

Defendant Jianmen Men, on April 3, 2019.  Therefore, the motion to quash is moot. 
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18.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE MANAGEMENT AUTHORITY  VS.  WASTE CONNECTIONS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
* TENTATIVE RULING: * 
 
Continued by the Court to April 18, 2019.  

  

19.  TIME:  9:00   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS. SALEHOMOUM 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY NAVID BAHRAMI 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for a preliminary injunction is granted.  Defendant Nationstar Mortgage, 
LLC is enjoined from proceeding with the nonjudicial foreclosure of the subject residence, 
pending further order of the Court.  The parties’ requests for judicial notice are granted. 
 
 This relief is conditioned on (1) plaintiff posting an undertaking in the sum of $ 5,000, 
on or before April 26, 2019, and (2) plaintiff timely making the monthly mortgage payments due 
under the subject mortgage: $ 13,850.37 per month.  The payments shall be due by the 10th 
day of each month, beginning with the payment for May 2019.  The payments shall be directed 
to defendant’s counsel, who shall hold them in counsel’s client trust account pending further 
order of the Court. 
 
 The Court finds that plaintiff has shown the threat of irreparable injury, in the form of 
the loss of a unique parcel of real property.  Further, after carefully weighing the evidence, 
and considering both the likelihood that plaintiff will prevail on the merits and the relative interim 
harm to both sides, the Court finds that a preliminary injunction is an appropriate remedy. 
(See, Robbins v. Superior Court (1985) 38 Cal.3d 199, 206; Heyenga v. City of San Diego 
(1979) 94 Cal.App.3d 756, 759-760.) 
 
 The $ 5,000 undertaking reflects an estimate of defendant’s attorney fees related to 
the injunction.  (See, ABBA Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 15.)  With regard 
to the monthly payments, the Court notes that plaintiff has provided no evidence concerning 
the amount of equity in the residence, over and above the approximately $ 2.6 million dollar 
balance of the mortgage.  Thus, the Court cannot assume that defendant will be protected by 
an equity cushion for the amounts continually accruing under the mortgage.  If this case takes 
two years to bring to trial, the potential harm caused by the injunction would be several hundred 
thousand dollars. 
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20.  TIME:  9:00   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
HEARING ON MOTION TO STRIKE EXEMPLARY DAMAGES CLAIM 
FILED BY THE DEMIRIS LAW FIRM PC, et al. 
* TENTATIVE RULING: * 
 

Defendant’s Motion to Strike is granted, with leave to amend.  Any amended complaint 
shall be filed and served on or before April 25, 2019.  This will likely be the last time that plaintiff 
is granted leave to amend. 

 
Plaintiff, Kenton Keading, files this action for legal malpractice against his former 

attorney.  He is representing himself.  
 
Plaintiff alleges that defendant Konstantine Demiris and Demiris’ law firm 

negligently represented plaintiff in probate litigation over a relative’s trust by failing to oppose the 
appointment of a particular trustee; failing to advise plaintiff to offer a meaningful settlement at 
mediation; failing to challenge the validity of the trust; failing to file a cross-complaint for elder 
abuse; failing to advise that plaintiff had the right to a jury trial; and withdrawing from 
representation in retaliation for non-payment of attorney’s fees and then refusing to renew the 
representation after discovery was completed, as promised.  (First Amended Complaint (“FAC”), 
¶ 13, 14, 15, 16, 17, 18, 20, 21, 22, 23.) 

 
Plaintiff alleges all these facts both in a First Cause of Action, for Legal Malpractice, and 

a Second Cause of Action, for Breach of Fiduciary Duty.  (FAC, ¶ 13-18, 20-23, 29-31, 34.)   
 
Defendants move to strike the following allegations: 
 
1. All of paragraph 22, which alleges that defendants’ withdrawal was intentionally 

harmful, malicious, in bad faith, malicious, and oppressive in that defendant’s later 
refusal to resume the representation showed he had acted in retaliation for supposed 
non-payment, and to harm plaintiff. 

 
2. The portion of paragraph 23 that states defendants’ “concealment of [plaintiff’s] right 

to jury trial was intentionally fraudulent, oppressive and malicious”;  
 
3. All of paragraph 34, which alleges that “As discussed above, the acts and omissions 

constituting breach of Defendants’ fiduciary duties were committed with oppression, 
fraud and/or malice within the meaning of Civil Code Section 3294; and 

 
4. The portion of the prayer seeking punitive damages.  (FAC, p. 11, line 7.) 
 
A plaintiff seeking punitive damages must allege specific facts justifying their recovery.  

(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.)   

 
Punitive damages are not ordinarily recoverable in actions for negligence, such as an 

action for legal malpractice.  (See G. D. Searle & Co. v. Superior Court, supra, 49 Cal.App.3d at 
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29.)  They are only recoverable in such an action if the plaintiff establishes malice as defined by 
Civil Code section 3294 (c)(1). (Ibid.)  Thus, the plaintiff must plead facts showing an intent to 
injure or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.  (See CC § 3294 (c)(1).)  That the conduct be 
despicable is an additional requirement beyond merely establishing that it was carried on with 
willful and conscious disregard of the rights of others.  (College Hospital Inc. v. Superior Court 
(1994) 8 Cal.4th 704, 725.)  To be despicable, conduct must be base, vile, or contemptible.  
(Ibid.)   

 
  Evil motive views is the central, essential factor in the malice that justifies an exemplary 

damages award. (G.D. Searle, supra, 49 Cal.App.3d at 29-30.)  That factor calls upon the jury to 
assess the defendant's actual state of mind, not just his actions.  (See Ibid.)   

 
In Opposition to the motion, plaintiff argues that the allegations listed above support 

punitive damages because the FAC alleges that defendants withdrew in retaliation for partial 
nonpayment and willfully concealed plaintiff’s right to a jury trial. 

 
These arguments lack merit.  The Legal Services Agreement that is attached as Exhibit 

A to the FAC states, “Attorney will provide legal services to Client on the terms set forth below.”  
One of those terms is that plaintiff will pay “Attorney’s bills on time.”  (Legal Services Agreement, 
paragraph 3.)  Thus, defendants had the right to withdraw for breach of that term.  Labeling 
reliance on that right a retaliatory withdrawal does not transform it from something permitted by 
the contract into something that was tortious and despicable.  The word “retaliation” in this 
context is a mere conclusion, whereas, for these purposes, facts rather than conclusions must 
be pleaded.  (See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & 
Co. v. Sup. Ct., supra, 49 Cal.App.4d at 29.) 

 
The argument that the FAC alleges that defendants willfully concealed plaintiff’s right to 

a jury trial also lacks merit.  Fraud must be specifically alleged as to all its elements.  (See 
Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.)  Here, the FAC fails to allege why 
defendants would conceal plaintiff’s right to a jury trial, or how it would benefit them to do this. 

 
 

  

21.  TIME:  9:00   CASE#: MSC18-01748 
CASE NAME: GARCIA VS. CARTWRIGHT 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM & SPECIAL INTERROGS. 
FILED BY DIANE ELISE CARTWRIGHT 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Verified answers to be served within 10 days. 
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22.  TIME:  9:00   CASE#: MSC18-02168 
CASE NAME: MITCHELL VS. OCWEN LOAN SERVICING 
HEARING ON MOTION FOR RELIEF FROM STATUTORY WAIVER OF OBJECTIONS 
FILED BY OCWEN LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Granted.  Defendant has made the appropriate showing for relief from waiver pursuant to 
CCP §2030.290(a), §2033.280(a) and §2031.300(a). 

 

  

23.  TIME:  9:00   CASE#: MSC18-02168 
CASE NAME: MITCHELL VS. OCWEN LOAN SERVICING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSC19-00103 
CASE NAME: CHELONE VS. ATKINSON 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY DAVID C. ATKINSON, D.C., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to strike plaintiff’s claim for punitive damages is denied.  
Defendants shall file and serve an answer on or before April 26, 2019. 
 
 The California Supreme Court, in the Central Pathology decision that still defines 
the scope of the governing statute, stated in pertinent part as follows: “a cause of action 
against a health care provider for sexual battery would not, in most instances, fall within 
the statute because the defendant's conduct would not be directly related to the manner in 
which professional services were rendered.”  (Central Pathology Service Medical Clinic, Inc. 
v. Superior Court (1992) 3 Cal.4th 181, 192.)  The Court finds this general rule applicable 
to defendants. 
 
 The Cooper decision on which defendants rely reaffirmed this general rule.  (Cooper v. 
Superior Court (1997) 56 Cal.App.4th 744, 751 [“[c]learly this is so”].  See also, United Western 
Medical Centers v. Superior Court (1996) 42 Cal.App.4th 500, 505 [“plaintiff may assert a right 
to recover punitive damages from the two assailants, Diaz and Garcia, without following the 
procedures of section 425.13”].)  The Cooper decision carved out an exception to the general 
rule for some claims of sexual assault made against gynecologists, reasoning that the failure to 
do so would arbitrarily deny the protections of the governing statute to an entire category of 
physicians.  (Cooper, supra, 56 Cal.App.4th at 748-752 [“[w]e simply rule here that when 
improprieties of the sort claimed by plaintiff allegedly occur in the course of gynecological 
services [emphasis added], section 425.13 requires a motion for leave to amend”].)  Defendants 
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make no persuasive argument that the Cooper exception is applicable to the sexual misconduct 
alleged in plaintiff’s Complaint.  (Cf., Lisa M. v. Henry Mayo Newhall Memorial Hospital (1995) 
12 Cal.4th 291, 306 [ultrasound technician’s sexual assault did not support hospital’s liability 
under a respondeat superior theory because it was outside the scope of his employment as a 
matter of law].) 

  

25.  TIME:  9:00   CASE#: MSC19-00103 
CASE NAME: CHELONE VS. ATKINSON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAVID C. ATKINSON, D.C., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer is overruled.  Defendants shall file and serve an answer on or 
before April 26, 2019. 
 
 Defendants demur to the entire Complaint on the ground that it is barred by the statute of 
limitations applicable to medical malpractice actions.  (Code Civ. Proc., § 340.5.)  The demurrer 
lacks merit for the following reasons. 
 
 A. The Intentional Tort Causes of Action. 
 
 Plaintiff’s Complaint states several intentional tort causes of action, and section 340.5 
does not apply to those causes of action.  (See, Unruh-Haxton v. Regents of University of 
California (2008) 162 Cal.App.4th 343, 355-356.)  A demurrer to an entire complaint must be 
overruled if any cause of action within the complaint has merit.  (See, Shook v. Pearson (1950) 
99 Cal.App.2d 348, 351.)  Defendants have not meaningfully briefed the merits of individual 
causes of action, and the Court will not do that work for them. 
 
 B. The Negligence Causes Of Action. 
 
 Defendants fail to address plaintiff’s negligence theory with conceptual clarity.  Although 
it is not necessary to the Court’s ruling in light of the holding in Part A, the Court provides the 
following preliminary assessment of defendants’ statute of limitations argument for the parties’ 
guidance in future proceedings. 
 
 Plaintiff makes a number of medical malpractice allegations that have nothing to do with 
sexual misconduct.  (Complaint, ¶ 12.)  For example, plaintiff alleges the following as an 
instance of malpractice: “The negligent performance of an initial examination and evaluation to 
establish a diagnosis and prognosis prior to intervention.”  (¶ 12(G).) 
 
 Defendants articulate no argument as to why this more generic malpractice is governed 
by section 340.5’s one-year discovery statute of limitations, rather than its alternative statute: 
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three years from the date of injury.  Plaintiff’s Complaint does not show on its face that plaintiff 
actually discovered or should have discovered the alleged incompetence in the performance of 
chiropractic services, as opposed to the alleged sexual misconduct, more than one year 
before she filed her Complaint.  (See, Pointe San Diego Residential Community, L.P. v. 
Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 274 [“to prevail on a 
demurrer based on the statute of limitations, a defendant must establish the entire cause of 
action is untimely”].)   
 
 Insofar as plaintiff’s negligence theory is based on the alleged sexual misconduct, 
section 340.5 does not apply: 
 

Stated simply, negligent actions undertaken by a health care provider for the 
purpose of delivering medical care to a patient constitute professional negligence; 
tortious actions undertaken for a different purpose—in Atienza, for the physician's 
sexual gratification—are not. 

 
(So v. Shin (2013) 212 Cal.App.4th 652, 667.)  Plaintiff’s allegations of sexual misconduct 
describe acts that could only have been undertaken for the private purpose of sexual 
gratification.  (See, e.g., Complaint, ¶ 12(Z).) 
 
 Finally, plaintiff alleges a series of discrete negligent actions, each of which caused 
“unique injuries.”  (Complaint, ¶ 11.)  While these actions allegedly began in July 2016, there is 
no allegation concerning when they ended, and defendants’ argument that they must have 
ended by February 2017 improperly relies on extrinsic evidence.  The Court of Appeal has 
summarized this point as follows: 
 

A demurrer based on a statute of limitations will not lie where the action may be, 
but is not necessarily, barred.  [Citation omitted.]  In order for the bar of the 
statute of limitations to be raised by demurrer, the defect must clearly and 
affirmatively appear on the face of the complaint; it is not enough that the 
complaint shows that the action may be barred.  [Citation omitted.] 

  
(Marshall v. Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403.) 

 

  

26.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILY WINE CO.  VS.  CUSTOMVINE CORP. 
HEARING ON MOTION TO DISMISS PETITION FOR WRIT OF MANDATE 
FILED BY CUSTOMVINE CORP., KEVIN BOYER 
* TENTATIVE RULING: * 
 

Denied.  But see the final paragraph. 

 

Petitioner – a shareholder of respondent Customvine Corporation, though Customvine 

changed its name then dissolved – seeks a writ of mandate compelling production of certain 
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corporate documents, including financial statements, relating to Customvine’s sale to a third 

party.  Respondents are both Customvine and its CEO, Kevin Boyer.  They move to dismiss the 

petition on forum non conveniens grounds arguing that this action must be brought in Delaware. 

 

California law allows a shareholder of “any foreign corporation keeping any records in 

this state or having its principal executive office in this state” to obtain accounting books and 

records.  (Corp. Code, § 1601, subd. (a).)  Though a Delaware corporation, Customvine’s 

principal place of business was here.  While petitioner’s initial request referenced Delaware law, 

the petition is not so limited and the statements in correspondence do not bind petitioner’s form 

of relief.  And though respondents argue that there are no “shareholders” given the sale, 

petitioner challenges that very sale, and so the dispute arises from its position as a shareholder.  

(See Favila v. Katten Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 213 [“The 

shareholders of a dissolved corporation do not cease to exist as shareholders, nor do they lose 

all interest in, or responsibility for, the affairs of the corporation upon dissolution.”].)  

 

Greb v. Diamond International Corporation (2013) 56 Cal.4th 243, 245-246, does not 

prohibit the Court from hearing this petition.  Greb concerned the post-dissolution corporate 

survival statute, which was silent on whether it applied to foreign corporations.  Here, which 

survival statute applies is not at-issue because petitioner is within the timeframes regardless.  

More importantly, Greb did not broadly hold that California corporate law could never apply to 

dissolved foreign corporations.  In declining to apply all of Division 1 of the Corporations Code 

to foreign corporations, the California Supreme Court noted that doing so “would appear to 

render largely superfluous the various statutory provisions within division 1 that … specifically 

subject foreign corporations to their requirements.”  (Greb at 261.)  In other words, the fact that 

some sections applied to foreign corporations was one reason why the whole of Division 1 

could not – including the survival statute in Greb.  So Greb does not categorically prohibit 

California courts from enforcing statutes that specifically apply to foreign corporations, at least 

during their survival period.  The records-disclosure provision of section 1601 is such a statute.  

Cases enforcing these statutes against active foreign corporations remain applicable.  (See, 

e.g., Valtz v. Penta Inv. Corp. (1983) 139 Cal.App.3d 803, 807-808 [“by locating a principal 

executive office in California and keeping its books and records here … a corporation brings 

disputes regarding inspection of the records into California courts and thus California public 

policy is applicable”].) 

 

Nor does the forum selection clause in Customvine’s Amended and Restated Certificate 

of Incorporation require that this dispute be resolved in Delaware.  That clause applies only to 

actions arising under Delaware corporations law or under Customvine’s certificates of 

incorporation or bylaws.  In contrast, this action seeks to vindicate a shareholder’s independent 

statutory right to documents.  (See also Hall v. Superior Court (1983) 150 Cal.App.3d 411, 416-

418 [even voluntary forum selection clause may be unenforceable where it would evade 

statutes enacted for protection of California citizens].)  Petitioner is in California; Mr. Boyer is in 

California; and Customvine maintained its principal office in California.    
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 Finally, though this petition may proceed, the Court does not understand why the dispute 
got this far.  What documents exist that have not already been produced?  If – as respondents 
indicate in reply – everything from 2017 has been provided, and 2018 documents have not yet 
been prepared, then the petition appears to be about nothing.  The Court encourages the 
parties to meet-and-confer on the issue to avoid unnecessary further litigation, whether here or 
in some other court.  Petitioner will almost certainly obtain these records one way or another, 
but respondents cannot produce what does not exist. 

 

  

27.  TIME:  9:00   CASE#: MSN19-0146 
CASE NAME: KENSOK VS. THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY THE COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 

Respondents’ demurrer general and special demurrers are sustained.  Leave to amend 
is granted because this is the original petition.  (See McDonald v. Superior Court (1986) 180 
Cal.App.3d 297, 303-304.)  Any amended petition shall be filed and served on or before April 
25, 2019. 

 
The court has some doubt whether petitioner can legally claim he had discrete 

employments with the County rather than one continuous employment involving different 
positions at different times.  (See Petition, ¶ 54 (“The County . . . employed [petitioner] as a 
prosecutor continuously [since 1987]”, ¶ 57(“remained in the County’s employ [from 1987 until 
February 28, 2018]”).) 

 
However, the court is not deciding that legal issue now or whether that issue can be 

resolved at the pleadings stage or only at summary judgment or trial. 
 

Should petitioner choose to amend, he is directed to considerably shorten his pleading.  
A petition must contain “A statement of the facts constituting the cause of action, in ordinary and 
concise language.”  (See CCP § 425.10 (a))(1).)   Pleadings must allege ultimate rather than 
evidentiary facts.  (Logan v. Southern Cal. Rapid Transit Dist. (1982) 136 Cal. App. 3d 116, 
126.) 

In essence, petitioner’s claim is that when he left the position of Assistant District 
Attorney on February 2, 2018 or when he left all positions with the County on February 28, 2018 
he was entitled to be compensated for his unused vacation at the rate he was earning when he 
held the position of Assistant District Attorney.  That claim can be stated in far fewer than 144 
pages and 438 numbered paragraphs.  (For instance, the material in paragraphs 2-45 can be 
considerably condensed).   

 
Further, in any amended petition, petitioner shall separate his legal theories into 

separate counts or causes of action, so respondents and the court will know which legal 
theories petitioner is pursuing and the validity of those theories can be tested on demurrer or 
motion for summary adjudication.  
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28.  TIME:  9:00   CASE#: MSN19-0293 
CASE NAME: CLAIM OF J.P. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

29.  TIME:  9:00   CASE#: MSN19-0414 
CASE NAME: RE: DUPAS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

30.  TIME:  9:00   CASE#: MSN19-0444 
CASE NAME: IN RE: BAUR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

 
ADD-ONS 

 

31.  TIME:  9:00   CASE#: MSN19-0530 
CASE NAME: GORELIK VS. AGAYEV 
HEARING ON PETITION FOR ORDER RELEASING PROPERTY FROM MECHANICS LIEN 
FILED BY IGOR GORELIK, NINA GORELIK 
* TENTATIVE RULING: * 
 
Appear. 
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32.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 2ND AMENDED COMPLAINT OF GREG MAYON FILED BY 
THE CITY OF ANTIOCH, FORREST EBBS 
* TENTATIVE RULING: * 
 
Continued to April 18, 2019 at 9:00 a.m. in Dept. 33. 

 

 

 
PM CALENDAR 

 

1.  TIME:  1:30   CASE#: MSC18-0957 
CASE NAME: CONDIT VS. CHAPMAN 
HEARING ON TRIAL DE NOVO ON SMALL CLAIMS APPEAL 
* TENTATIVE RULING: * 
 
Appear 

 

 

2.  TIME:  1:30   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON PHONE CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by phone. 

 

 

 


